Last year my article titled "Courts Uphold Denials of Coverage Even in the Absence of Mold, Lead and Asbestos Exclusions" (Environmental Claims Journal (ECJ) 28 (1): 1-17), focused on why three contaminants need to be covered on a pollution liability policy rather than a general liability or property policy. Of course, however, there are numerous other contaminants that commonly result in claims. Courts have repeatedly found that general liability policies and property policies, which all now have some form of a pollution exclusion, do not cover claims involving: acid, adhesives, ammonia, arsenic, asbestos, benzene, brine, carbon monoxide, caulk fumes, carpet glue, chlorine, chromium, cooking oils, contaminated drinking water, diesel fumes, dioxins, dust, E. coli, fertilizer, foundry sand, fuel and gasoline, general fumes exposures, heating oil, hydrogen sulfide gas, lead, Legionella, manganese, manure, mercury, methane gas, methyl parathion, methyl chloride, microbial allergens, mold, MRSA (methicillin-resistant Staphylococcus aureus), nitrogen dioxide, PCE (perchloroethylene), PCBs (polychlorinated biphenyls), pesticides, PFOAs (perfluorooctanoic acids), phenol gas, PVC (poly(vinyl chloride) dust, radioactive material, saltwater, sealant fumes, sediments, sewage, silica dust, smoke, water contamination, and welding fumes. In addition, insureds have become concerned about intentional releases of CDC (Centers for Disease Control and Prevention) bioterrorism agents such as anthrax, botulism, Ebola, plague, ricin, and others. Thus, all commercial real estate accounts may face an uncovered catastrophic claim unless covered on an environmental insurance policy, also known as a pollution liability policy.
On October 28, 2016, the New York State Bar Association, Environmental Section, hosted another insurance program with six environmental carrier practice leaders, titled "Emerging Issues in Environmental Insurance, " and addressed recent claims examples and the state of the marketplace for new environmental insurance products. This note once again summarizes some of the interesting and commonly asked questions and takeaways:
1. Why worry about environmental exposure? r Comprehensive coverage on one policy for general liability, professional liability, products pollution liability, site pollution liability, and contractors pollution liability r Enhanced coverage, premiums savings, and nonauditable r Umbrella and automobile policies written with same carrier often written at aggressive premiums as part of combined form package In addition to the above queries and responses, many claims and emerging environmental issues were discussed. Lead in water from corrosion of pipes will continue to be an environmental exposure for many municipalities and commercial real estate owners. Thousands of children exposed to unsafe drinking water lead levels in Flint, Michigan, rightfully received national publicity on the issue. In addition, storm water-runoff claims and releases from crumbling infrastructure were discussed.
Cancer causing chemicals such as perfluorooctanoic acid (PFOA) and perfluorooctane sulfonate (PFOS) have resulted in claims, and have started to receive a significant amount of press coverage. PFOA and PFOS were widely used in stainresistant coatings and Teflon for many types of consumer products. These perfluorinated compounds have been tied to cancer cluster reports, such as PFOA in drinking water in Hoosick Falls, New York, and in other locations openly publicized in New Jersey, Ohio, and West Virginia. The USEPA continues to evaluate acceptable levels as required by the Safe Drinking Water Act.
While many pollutants are regulated, there continue to be tens of thousands unregulated chemicals whose effects on health and the environment are unknown. These unregulated chemicals are present in water as well as food products. Some of these unregulated chemicals are being introduced to water as part of hydrofracking to extract natural gas. In addition, weather events will continue to cause unforeseen releases of migrating pollutants and resulting mold and other bacterial conditions.
The Environmental Claims Journal will continue to focus on environmental exposures, technologies, claims trends, environmental regulations, environmental insurance solutions, and evolving case law. Articles or ideas on any environmental issue should be sent to my attention. Manuscript drafts are reviewed for publication by certain members of our thirty-member Editorial Advisory Board, comprised of the best legal and technical professionals in the industry. Thank you for your consideration. My contact information is below.
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